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Criminal  Code  Commission's  Recommendations  for 

PRETRIAL  PROCEDURES 


William  R.  Britt 


The  Criminal  Code  Commission 
has  worked  long  and  hard  for  over 
two  years  lo  bring  to  the  General 
Assembly  a  bill  re^vriiing  some 
essential  tacets  of  our  pretrial 
crinnnal  procedure.  The  residt  is 
a  momentous  and  important  legis- 
lative proposal. 

Background 

Let  me  brielly  trace  the  back- 
ground of  this  bill.  Attorney  Cien- 
eral  Robert  Morgan,  ihning  his 
campaign  for  Attorney  General  in 
IDliiS,  sensed  a  growing  public  con- 
cern aboiu  the  administration  of 
justice  and  the  general  efficiency 
and  etfectivencss  of  oiu'  criminal 
justice  system.  One  recurring  crit- 
icism Avas  that  criminal  la\v  and 
procedure  as  stated  by  the  General 
Statutes  in  Chapters  14  and  15  was 
hopelessl)  outdated  and,  as  writ- 
ten, little  resembled  the  actual 
practice  of  criminal  law  in  coints. 
Law  enforcement  officers  and  citi- 
zens could  not  readily  luiderstand 
their  rights  and  diuies  in  the  ad- 
ministration ol  justice. 

To  ascertain  objectively  ^vhcther 
these  criticisms  had  substance,  the 
Attorney  General  named  an  ad  hoc 
conmiittee  to  examine  and  study 
the  law  and  recommend  action. 


The  (onniiiltcc  was  made  up  of 
lawyers,  judges,  and  nonlawyers 
from  across  the  stale,  who  pursued 
their  task  with  enthusiasm  and  a 
sincere  desire  to  define  the  heart  of 
the  problem  of  our  criminal  law 
and  jMocedure. 

Appointed  in  August  1969,  the 
committee  worked  diligently  and 
reported  to  the  Attorney  General 
on  July  1,  1970.  Though  its  recom- 
mendations \\'cie  extensi\e,  the  gist 
of  its  findings  Avas  that  North  Caro- 
lina criminal  law  and  proccdine 
needed  careful  study,  anahsis,  re- 
view, and  jjossibly  revision.  The 
committee  urged  the  Attorney  Cien- 
eial  to  appoint  a  blue-ribbon  coni- 
nu'ssion  to  perform  the  analytical 
rc\  iew  and  possible  re\'ision  of  the 
criminal  law.  The  committee  also 
recommended  that  ciiminal  pro- 
cediue  receive  first  priority,  since 
passage  of  time,  changes  in  other 
parts  of  statiitorv  \:\k.  and  federal 
court  decisions  aljout  procedural 
clue  process  and  constitutional 
lights  had  made  the  statutory  lang- 
uage of  Chajjter  15  of  the  General 
Statutes  anticjuated  and  inappro- 
priate. Chapter  I5's  patchwork 
makeup  excihed  o\er  many  years 
and  contribuied  to  a  widely  held 
opinion  that  in  mail)  cases  the 
criminal    procedure    actually    prac- 


ticed  in   our   courts    today   did    ik. 
much  resemijle  the  piocechne  pre- 
scribed in  Chapter   15. 

Ciiminal   Code 
Commission   Created 

In  August  1970  the  .Vttorney 
Cieneral  ajjplied  to  the  Committee 
on  Law  and  Order  for  a  be"innino 
grant  to  select  and  appoint  the 
commission  lor  the  anal)tical  re- 
\'ww  .mcl  lexision.  The  grant  was 
approved  on  a  75  per  cent/ 25  per 
cent   federal-state  matching  basis. 

Hench,  Ijar.  and  ci\ic  groups 
wcie  solic  ited  for  nominees  to  work 
on  the  commission.  0\er  400  nomi- 
nations were  recei\ed  and  some 
ol  liiese  ^vcie  mentioned  b\  se\'- 
eral  dilierein  persons  as  suitable 
members.  After  careful  attention 
to  geograjjhic,  political,  and  jjhilo- 
sophical  i)alance,  in  November 
1970.  2()  members  were  appointed 
to  the  Ciiminal  Code  Ciommission. 
1  he  commission  was  bipartisan,  bi- 
lacial,  and  geographica  II  v  'well- 
disliihutecl;  it  also  iiic  hided  iion- 
law^eis. 

Tiie  commission's  first  meeting 
was  held  in  December  1970,  and 
the  .Viioiney  General  appointed 
Assistant  Attorney  General  Sidney 
Eagles  to  act  as  secretary  and  staff 
director. 


This  article  is  based   upon  a  speech  William  Britt   delivered   to   the  Board  of  Governors  of  the  North  Carolina  Bar  Association  on 
January    18,   1973.    Mr.   Britt  is  chairman  of  the   Criminal   Code   Commission  and  an  attornev    in  Smithheld,  N.   C. 


I  have  been  pri\ileged  to  serve 
this  commission  as  chairman.  It 
has  been  an  ediitationai  experi- 
ence. Some  of  the  tojj  laivyers  in 
North  Carolina  debated  the  state 
of  the  knv,  what  law  otight  to  be, 
and  tlie  pohcy  considerations  be- 
hind eatli  of  tlie  concepts.  The 
commission  as  a  group  has  ap- 
proached its  work  i\ith  the  highest 
decree  of  sustained  determination 
that  I  have  ever  witnessed.  It  ivas 
fortunate  to  ha\e  as  its  vice-chair- 
man Mr.  Allen  Bailey  of  Charlotte: 
and  as  committee  chairmen,  Mr. 
Bailey,  former  Senator  John  Boger 
of  Concord,  Judge  Robert  Rouse 
of  Farm\ille,  and  Professor  Ken- 
neth P^e  of  the  Duke  University 
La^v  School  in  Durham. 

The  commission  authorized  hir- 
ing consultant  draftsmen  on  a  part- 
time  consulting  basis.  The  con- 
sultants selected  -were  Professor 
Leon  Corbett,  Jr.,  assistant  dean 
of  the  Wake  Forest  University 
School  of  Law — a  former  Revisor 
of  Statutes  and  secretary  to  the 
General  Statutes  Commission:  Pro- 
fessor AValter  Dellinger  of  the 
Duke  Lhiiversity  Law  School,  a 
Charlotte  nati\e  who  clerked  for 
Mr.  Justice  Black  of  the  Lhiited 
States  Supreme  Court:  and,  by  spe- 
cial arrangement  ^vith  John  Sand- 
ers, director  of  the  Institute  of 
Government  in  Chapel  Hill,  .\ssist- 
ant  Directors  Poindexter  Watts 
and  Douglas  Gill — -ivho  have 
studied  and  taught  in  this  area 
and  have  worked  on  other  drafting 
projects  in  the  past. 

Organization   and   ^V'ork 
of  the  Commission 

The  commission  a"reed  to  di\ide 

o 

into  three  working  committees, 
each  supported  in  research  and 
drafting  by  the  draftsmen-constdt- 
ants.  Every  member  of  the  com- 
mission wm  assigned  to  one  of  the 
three  committees. 

The  commission  agreed  that 
criminal  procedine  shoidd  be  the 
first  order  of  business  and  prepared 


a  tentative  listing  and  proposed 
agenda  to  attack  the  problems  in 
criminal  procedinal  la\v  and  prac- 
tice. 

The  commission  agreed  that  the 
CrCneral  Assembly's  sanction  and 
appro\al  -^vas  desirable  :inil  titat  a 
resolution  shotdd  Ije  tha^vn  up  to 
express  to  the  General  Assembly 
the  general  nature  of  the  commis- 
sion's ^vork  and  goals.  The  General 
Assend^h  approved  the  joint  reso- 
lution, ;vhich  also  provided  that 
the  Attorne\  General  appoint  a  2(i- 
member  Criminal  Code  Conmiis- 
sion    (1971   Joint  Resolution  24) . 

Since  its  first  meeting  in  Decem- 
ber 1970,  the  commission  has  met 
2.3  times,  sometimes  from  earh 
morning  until  late  evening.  To 
ask  suggestions  from  the  bar,  the 
commission  met  at  the  Bar  Asso- 
ciation's Annual  Meeting  in  1972. 
Other  interested  groups  ha\e  been 
asked  for  their  criticisms  of  the 
present  la^v  and  suggestions  for  im- 
pro-\  ing  it.  The  cominission  has 
carefully  considered  each  of  these 
ideas  and  comments  and  has  in- 
corporated man\  of  them  into  the 
final   bill. 

The  commission's  goal  has  been 
to  prepare  a  balanced  legislatixe 
reform  that  -wotdd  eliminate  prac- 
tices that  frustrate  the  effecti\e  and 
efficient  administration  of  justice — 
regardless    of   -^vho    benefited    from 

o 

the  practices. 

The  careful  balance  in  commis- 
sion membership  helped  to  insure 
that  neither  prosecution  nor  de- 
fense ivoidd  be  undidy  disadvan- 
taged  or  inconvenienced.  The 
members  of  the  commission  includ- 
ed: Allen  Bailey,  Charlotte  defense 
laivyer:  Superior  Court  Judge 
James  H.  Pou  Bailey;  Professor 
Rhoda  Billings,  former  di^irici 
court  judge:  Representative  Da\  id 
Black^vell,  formerly  clerk  of  super- 
ior coint  and  no^v  a  practicing  at- 
torney: John  Boger,  a  practicing 
la-\\'yer  and  former  state  senator 
from  Concord:  Glenn  Brown,  form- 
er   solicitor    and    member    of    the 


State  Bar  C:oimtil  from  Wavnes- 
\ille:  Pliil  Carlton,  chief  district 
tourt  judge  hom  Pinetops:  James 
CicUson,  former  representative,  noAV 
a  C:h;irlotte  criminal  defense  hnv- 
yer:  Da\  id  Dansby,  Greensboro  de- 
fense law\er;  Dean  LeMarqins  De- 
JainiDii.  dean  of  the  North  Caro- 
lina Central  Uni\ersit\  La'sv"  School 
in  Durham:  Senator  Phil  Gothvin, 
former  Speaker  of  the  House  from 
Gates\ille:  Herbert  Hulse,  Golds- 
boro  defense  la-\\\"er  and  president 
ol  the  Wa\ne  C^nuitv  Bar:  .\ssistant 
.-\tiorne\  General  Dale  Johnson, 
former  assistant  solicitor  in  Clin- 
ton: Mrs.  .\nnie  Kemredy,  Win- 
ston-Salem defense  lawyer:  Stiper- 
ior  Clotn  t  Judge  and  former  solici- 
tor Charles  Kivett  of  Greensboro: 
Professor  John  Kozv,  head  of  the 
Department  of  Philosophy  at  East 
(Carolina  Uni\ersity:  Sheriff  Robert 
Pleasants,  sheriff  of  Wake  County: 
Professor  Kenneth  P)e,  acting  dean 
of  the  Duke  I'niversity  La-w  School 
:intl  former  chancellor  of  Duke 
University:  Speaker  of  the  House 
|amcs  Ramsc\,  a  Roxboro  defense 
laA\\er:  Superior  Court  Judge  Rob- 
ert Rouse  of  Farm\ille,  a  former 
solicitoi:  Representati\e  Wade 
Smith,  a  Raleigh  defense  lawxer: 
Sen:itor  Thomas  Strickland,  a 
Goldsboro  tlefense  Ia-w\er:  Solicitor 
I:Kk  Thompson  of  Fayetteville: 
Hem\  Whitesides,  a  practicing 
law\er  and  former  solicitor  from 
Gastonia;  and  Charles  Winberry,  a 
practicing  laivyer  and  former  chief 
ilistria  coint  prosecutor  from 
Rock)    Mount. 

Philosophy  of  the 
Commissions   Proposal 

.\ii\  le.n  that  the  Criminal  C^ode 
Cmnniission  might  recommend  a 
legislaiise  projjosal  so  one-sided  in 
its  a]3peal  (that  is,  o\erly  prosecu- 
tion- or  defense-oriented)  as  to  be 
un:icce]jtable  to  others  invohed  in 
tiie  :idministration  of  criminal  jus- 
tiie  in  Xoith  C^arolina  has  ]iro\cd 
tniloiuided. 
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The  1973  legislation  proposed  by 
the  Ciriiiiiiial  Code  C^oniniission 
gcncialh  contains  items  that 
shoidd  l)e  well  leceixed  by  piosecn- 
tors,  administrators,  judges,  and 
defense  coimsel  alike.  Though 
parts  of  the  bill  when  viewed  alone 
might  prompt  concern,  the  over- 
all approach  of  this  l)ill  is  bahnued 
and    "citizen-oriented." 

Even  though  this  bill  ileparts  at 
times  from  more  traditional  \\a)s 
of  handlino-  criminal  cases  in  the 
cotnts,  it  is  a  "citizen's  1)111"  in  that 
it  is  designed  to  serve  the  general 
ptiblic  by  saving  the  citizen's  time 
as  a  jm'or,  -witness,  and  \ictini- 
witness. 

The  Commission  considered  the 
best  of  North  Carolina  practice,  the 
suggestions  of  the  American  liar 
Association  Standards  for  Criminal 
Justice,  the  .Model  Code  of  Pre- 
Arraignmenl  Procedure  of  the 
American  La^\-  Institute,  the  pro- 
posed Federal  Criminal  Code,  and 
the  new  criminal  procedure  codes 
or  proposals  of  New  York,  Illinois, 
ancl  other  slates. 

Highlights  of  the  Proposal 

•  Record  Entry  and  Witlidrauuil 
of  Attorney.  The  proposed  bill  for 
the  first  time  provides  for  a  ^vritten 
entry  and  withdra\val  of  attorneys 
in  criminal  cases.  That  is,  when 
attorneys  accept  the  responsibility 
for  a  crimiiral  case,  they  ^vill  file 
a  paper  -ivith  the  clerk's  office  and 
indicate  the  extent  of  their  involve- 
ment in  the  case.  An  attorney  may 
limit  his  involvement  in  a  case  or 
withdraw  if  he  shows  good  cause. 

•  Inquest  Procedure.  The  bill  at- 
tempts to  meet  the  need  for  an 
impartial  incjuest  into  suspicious 
or  controversial  deaths  in  those 
comities  that  lia%e  no  coroner.  An 
inquest  mechanism  would,  ^vlicn 
triggered,  create  an  iiic]uest  jiny 
that  would  be  responsible  for  de- 
termining the  cause  of  death, 
^vhether  the  death  ^vas  a  homicide, 
and  whether  there  is  probable 
cause  to  believe  that  any  identifi- 
able person  caused  the  homicide. 
The  commission   believed   that   an 


impartial  fonnii,  not  lied  to  a  la^w- 
enlorcement  .igciuy,  would  assure 
thai  there  wouUl  be  a  (ompieie  and 
impartial  investigation  in  emotion- 
charged  cases.  The  very  presence 
of  this  type  of  imjKirtial  mechanism 
safeguards  against  ci\il  ^'iolence 
and   disorder. 

•  I nvc.sliij^ul nif  Proc cdurcs.  Detail- 
ed statutes  cover  police  ancl  law- 
enlorccment  investigation  proced- 
uies.  We  deali  \vith  stopping  some- 
one for  a  limited  time  for  investi- 
gation. .Although  the  commission 
thought  211  minutes  should  l)e  the 
maximum  time  allowed,  it  also  lelt 
that,  for  his  protection,  the  officer 
should  have  the  authority  to  frisk 
for  dangerous  weapons.  We  spelled 
out  the  procedures  for  search  and 
seizure  by  consent,  searches  and 
seizures  at  arrest,  ancl  the  issuance 
of  state-^vide  search  warrants  by 
superior  court  judges  and  judges  of 
the  ajjpellate  division. 

•  Scarclic.'i  and  Seizures.  The  com- 
mission's detailed  treatment  of  ap- 
plications for  search  warrants  elim- 
inates much  potential  cause  for 
concern.  The  issuing  official  may 
accept  oral  statements  under  oath 
instead  of  the  affidavit  establishing 
probable  cause.  The  oral  state- 
ments can  be  given  in  person  or  by 
radio  or  telej^hone  i)ut  must  be 
transcribed  in  order  to  have  the 
same  effect  as  an  affidavit.  We  have 
provided  for  execution  of  search 
^varrants  ivithotit  notice  in  some 
cases:  (1)  ^vhen  giving  notice 
woidd  endanger  the  lite  ancl  safety 
of  an}'  person,  or  (2)  when  the 
judge  issuing  the  ^varrant  author- 
izes execution  ^vithout  notice. 

Any  person  ser\ed  with  a  search 
^varrant  must  be  finnished  a  cojay 
by  the  officer,  and  a  copy  must  be 
lelt  at  any  searched  premises  or 
vehicle. 

Once  the  material  specified  in 
the  warrant  has  been  seized,  the 
search  must  stop.  The  person 
searched  must  receive  an  inventory 
of  the  items  seized.  If  necessary  for 
the  officer's  safety,  the  persons  pres- 
ent at  the  site  of  the  search  may  be 
frisked  or  "patted  down"  for  dan- 


geroirs  weasons.  We  have,  however, 
carelidly  avoided  tampering  with 
inspection  warrants  and  the  vehicle 
warrants  of  ihe  Rioi  ,uk1  Ciivil  Dis- 
orders Act. 

•  \(julcslnnuiiia!  Jdoiti  linil  ion 
Procedure.  The  prcjposed  Ijill  in- 
cludes procechnes  for  ciucslioning 
ancl  for  nontestimonial  ideniifica- 
tioii — that  is,  taking  boch  Ikiid 
samples,  hair  samples,  fingerprints, 
])ahn    prints,   etc.,    in   sericjus   cases 

(those  puiiishai)le  by  more  than 
one  \ear  of  imprisonment)  . 

Nontestimonial-  identification 
orders  are  enforceaiile  luider  the 
contempt  powers  of  the  court.  In 
conducting  the  sruthorized  proced- 
ures, no  inireasonable  or  unneces- 
sarv  force  mav  he  used.  No  one  can 
be  detained  for  longer  than  is  neces- 
sary to  conduct  the  lest,  and  tmless 
arrested,  a  person  may  not  be  cle- 
lained  for  more  than  six  hours.  A 
defendant  is  entitled  to  ha\e  coun- 
sel present.  The  defendant  himself 
may  ask  the  judge  to  order  a  non- 
testimonial -investigation  proced- 
ure. 

•  .-Iction  .lutliorized  in  Case  of 
L'lii^ent  Xeiiwuly.  The  bill  grants 
aiuiioritv  lor  law  enloicement  offi- 
cers to  take  action  ingently  neces- 
sarv  to  save  life,  prevent  serious 
hodilv  harm,  or  protect  the  public 
interest. 

•  Electronic  Ea-t'csdroppiug  and 
Wiretapping.  In  one  of  the  com- 
mission's more  controversial  ac- 
tions, it  agreed  upon  a  severe!)  re- 
stricted el  e  c  t  r  o  n  i  c  -  surveillance 
authority.  Generally,  electronic 
surveillance  is  prohibited  excejjt  in 
caiefidly  defined  situations.  Like- 
wise, the  proposed  bill  makes  it 
generally  tinlawlul  lo  manufactine, 
distribiue,  or  possess  sur\eillance 
devices  in  this  state.  Only  a  court 
Older  applied  lor  by  the  Attorney 
General  or  a  district  solicitor  with 
the  approval  of  the  Attorney  (ien- 
eial  and  signed  by  a  resident  or 
presiding  sujjerior  court  judge  niav 
authorize  electronic  surveillance. 
U  is  authorized  only  in  operations 
involviii"    oroanized   crime   or   offi- 
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cial  tomiption:  larceny  and  re- 
ceiving stolen  jjroperty.  bribery, 
brivinu  and  sellin"  offices,  -ivilltulh 
failing  to  diijcharge  duties,  felon) 
violations  of  the  Controlled  Siii> 
stances  Act.  and  consjiiracies  in- 
\olving  an)  of  the  abo\e  offenses. 
The  maximinii  chnation  of  siu- 
veillaiice  is  30  da)S,  i\-iih  a  permis- 
sible extension  for  an  additional  15 
days  ^vhen  gootl  cause  is  sho^^■n. 
The  court  may  recjiiire  progress  re- 
ports on  a  periodic  basis.  To  guard 
against  abuse,  in  aildition  to  the 
stringent  limitations  contained 
here,  we  ha\"e  created  a  civil  actioir 
for  actual  damages,  puniti\e  dam- 
ages, and  reasonable  attorne\'s  fees. 

•  Prolusions  Relati)}^  to  Cyimhial 
Process.  The  bill  clarifies  our  criiri- 
inal  procedure  substantialh  b\  con- 
cisely defining  each  t)pe  of  process 
that  nra)  be  used  to  hring  people 
before  the  criirrinal  coiuts  and  the 
limitatioirs  oir  each.  To  correct  an 
aljuse  in\olvina  stale  outstanding 
■warrants,  the  l)ill  rec[uires  that  all 
arrest  ^wnrants.  orders  of  arrest, 
and  criminal  sunnrronses  be  rettnii- 
ed  to  the  clerk  within  90  da\s. 
Throughout  the  bill,  the  more 
nirderstandable  laniiiiaue  "order  lot 
arrest"  is  substituted  for  the  Latin 
term  "capias."  Criminal  process  in- 
cludes the  citation,  criminal  simi- 
mons,  warrant  for  arrest,  and  order 
for  arrest. 

•  Arrest  Poivers  and  Procedure. 
The  bill  clarifies  the  standards  of 
duty  of  the  arresting  \dw  enforce- 
ment officers,  including  the  circinn- 
stances  -ivhen  thev  ma)  arrest  \\h\\ 
or  ^vithout  a  ^varrant. 

The  much  abused  concept  of  the 
"citizen's  arrest"  has  been  elinri- 
nated,  though  the  authority  for  a 
pri^■ate  person  to  detain  another  if 
a  serious  offense  is  committed  iir 
his  presence  has  been  retained. 

Extensive  benefits  are  pro-\idctl 
for  pri\ate  persons  ^vho  assist  laiv 
enforcement  officers  on  recpiest  aird 
suffer  harm,  but  the  substantive 
crime  of  failing  to  assist  air  officer 
has   been   eliminated. 

Police  processing  and  duties  oir 
arrest  as  A\"ell  as  an  officer's  obliga- 


tion to  take  an  arrested  person  for 
an  initial  appearance  before  a 
nragistr.ite  ^\•ithout  imnecessar\  tle- 
la\  ha\e  been  substairtially  clari- 
fied. When  comiriitment  is  called 
for.  an\  confined  jjerson  must  be 
ph\sicall)  accompanied  bv  a  -writ- 
ten commitment  ortler  that  clarifies 
and  expl.iius  the  terms  of  his  com- 
mitment. .\  cop\  must  accompan\ 
him  \\here\er  he  goes. 

•  Bail  Fnreisions.  1  he  bill's  bail 
article  la\ors  pretrial  release  ■with- 
out bail  Ijut  pro\  icles  for  the  tradi- 
tional t\pes  of  bail  ,ind  a  10  per 
cent  bail  deposit  sxsteni.  Judicial 
officials  ha\"e  wide  latitude  in  deter- 
mining imder  whM  conditions  they 
■will  Older  a  defendant's  pretrial 
release.  .\  bail  bond,  once  posted, 
is  efl:ecti\e  and  binding  throughout 
all  stages  of  the  proceeding  in  the 
trial  division. 

Tlie  bill  calls  for  the  senior  resi- 
dent superior  court  judge  and  the 
chief  district  comt  judge  to  act 
together  aird  issue  recommended 
policies  on  pretrial  release.  Re- 
lease on  b.iil  for  defendants  after 
conxiction  is  authori/ecl  under  con- 
ditions thcU  reasonai)lv  assme  the 
defendant's  presence  and  pro\ide 
protection  to  the  community. 
Orders  of  pretrial  release  mav  be 
nrodified  bv  the  jtidge  who  issued 
them  or  b\  a  superior  comt  judge 
if  a  district  cotn  t  judge  set  bail. 
The  solicitor  irra\  at  any  time  mo\  e 
for  modification  or  revocation  of 
an  order  of  release.  .\  smetx  ma) 
sinrender  his  principal  to  the 
sheriff  and  receive  a  receipt,  there- 
in exonet.iting  himself  from  his 
bond. 

.All  sheriffs,  dejnities,  hfi\-  en- 
forceirient  officials,  judges,  magis- 
trates, attorneys,  probation  officials, 
court  emplo)ees.  and  their  sjjouses 
are  baned  front  the  bonding  Inisi- 
ness.  The  bill  includes  more  strin- 
gent attention  to  forfeiture  of 
bonds  and  a  carefid  monitoriirg  of 
the  remittance  of  torfeited  bonds. 

#  Prcirial  Court  Hearings.  In 
addition  to  the  initial  appear. nice 
before  the  magistrate,  the  law  pro- 


a  district  court  judge  in  prelimi- 
nar\  proceedings.  First  appearance 
must  be  held  within  9()  hours  after 
the  person  has  Ijeen  taken  into 
c  usiocK  cjr  at  the  first  regular  ses- 
sion of  district  court — vviiichexci  is 
earlier;  il  the  defendant  is  not  in 
c  ustcjch  or  is  ciii  pretrial  release, 
first  appe, nance  must  he  held  willi- 
in  se\  en  da\s  or  at  the  next  session 
of  district  court  held  in  the  coinity 
— i\hiche\er  is  later.  One  purpose 
of  this  first  appearance  is  to  assure 
the  deieiidant's  right  of  appointed 
counsel,  it  appropriate,  and  to  eir- 
courage  him  to  be  diligent  in  re- 
taining counsel.  II  the  defendant 
is  in  ctistodx.  his  pietrial  release 
conciitioiis    are    determined. 

.\  probable  cause  hearing  is  pro- 
\  icled  for:  the  State  and  the  defen- 
dant are  represented  and  evidence 
tending  to  establish  probable  cause 
is  introduced.  Certain  technical  re- 
ports IjN  experts  c)i  technicians 
about  tests  performed  are  adnris- 
sible  at  probable  cause  hearings. 
A\'hen  there  is  no  serious  contest, 
reliable  hearsav  ma)  be  admitted 
to  prove  value,  piopciiv  o^svnership, 
lack  of  consent,  and  the  existence 
or  text  of  governmental  ordinances 
and  regulations.  .V  jjiobable  cause 
hearing  mav  not  be  held  if  the  de- 
lencLnit  h.is  been  indicted  or  if. 
after  v\aiver  of  indictment,  an  in- 
formation has  been  filed.  The  prob- 
able cause  hearing  mav  result  in 
the  deieiidant's  being  bound  over 
to  the  supericjr  court  lor  trial,  in 
setting  the  case  for  trial  in  district 
court,  or  in  dismissal  ol  the  case. 
It  Ixiuncl  over  to  ihe  district  court, 
the  delendant  (with  the  consent 
ol  the  solicitor)  m.iv  plead  guilt) 
or  no  (oiitesi.  With  the  consent 
of  both  the  soliciioi  .iiid  defendant, 
he  111. IV  be  tried  immediatelv  in 
the  distii(t  (oiiit.  Wilhoiit  the 
soliciioi 's  coiiseiu,  liovvevei,  trial 
must  be  calendared  in  the  district 
court  not  less  th.ni  five  working 
davs  iioi  more  than  15  wc:]iking 
clavs  later. 

•  Indn  lnie)it  and  ReJ<itcd  Proied- 
ures.  .\n  article  of  the  bill  is  de- 
voted to  indictment  and  related  in- 


vades for  a  first  apjjearance  before      strtimeiiis  and  sets  out  in  clear  and 
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uncquixoial  iciiiis  llic  fuiidioii 
and  content  ol  indictment,  inloi- 
niation.  prcseniment,  and  the  tech- 
nicjiie  lor  \vaiver  ot  indictment. 
Previous  convictions,  constituting^ 
a  piniishment-enhancing  element 
of  the  offense  charged,  need  not 
be  brought  to  the  attention  ol  the 
jiny — unless  the  defendant  dis- 
putes his  guilt  of  the  pre\ioiis 
oflenses. 

•  Speedy  Trial.  The  speedy  tiiai 
article  allows  a  jndge  to  order  that 
a  defendant's  case  be  disposed  of 
■within  30  days  ol  the  order.  The 
judge  may  make  the  order  if  the 
defendant  has  been  confined  for 
longer  than  liO  tlays  or  has  been 
awaitino  trial,  not  in  confinement, 
for  longer  than  90  clays,  or  if  the 
defendant  requests  speedy  trial 
after  30  days  of  confinement  or  60 
days  awaiting  trial.  Delays  residt- 
insj  from  the  defendant's  actions, 
his  absence,  inability,  or  incapacity 
are  excluded.  Confinement  does 
not  include  the  period  during 
which  a  defendant  is  on  pretrial 
release.  If  the  State  lails  to  comply, 
the  judge's  order  may  prescribe 
either  absolute  discharge  of  the 
case  or  release  of  the  defendant 
pending  trial. 

•  Securing  Attendance  for  Trial. 
The  bill  provides  for  securing  at- 
tendance of  defendants  in  institu- 
tions and  notification  to  the  clerk 
of  a  defendant-inmate's  impending 
release.  There  is  also  a  procedure 
to  obtain  defendants  from  federal 
prisons  for  trial. 

The  article  on  attcndairce  of  wit- 
nesses provides  for  material  witness 
orders,  which  have  the  etfcct  of  de- 
taining a  witness  until  his  testi- 
mony or  deposition  can  be  taken — 
but  no  longer  than  five  working 
days  even  in  an  extraordinary  case. 

Voluntary  protective  custody  can 
be  used  to  protect  a  witness  who 
desires  the  benefit  of  custody  lor 
his  own  salety.  Anyone  ha\  ing  cus- 
tody of  such  a  witness  may  not  re- 
lease him  ^vithout  his  consent  un- 
less on  com  t  cjrder. 

•  Depositi())}s.  Depositions  are 
covered    in    detail    in    felony    pro- 


ceedings ioi  liiose  witnesses  unable 
III  l)e  present  betaiise  ii|  ph\si(,il 
nr  menial  illness  or  iiihimily  or 
wiio  \\\\\  be  aljsent  from  the  slate 
and  beyond  the  jinsidiction  of  the 
coint  so  long  that  they  cannot  ap- 
peal at  tlu'  Ilia!.  Ill  I, iking  deposi- 
tions, llietomt  iiia\  oidei  pa\inent 
ol  expenses  lor  indigent  defen- 
dants. The  bill  earelidly  limits 
the  use  of  depositions  at  the  trial 
to  those  instances  when  the  wit- 
ness is  unable  to  be  pieseiii  or  to 
testily  because  ol:  (I)  de.illi,  ill- 
ness, or  infinnit\ ;  (H)  absence  be- 
yond the  jurisdiction  ol  the  court 
to  compel  appearance  and  the  pro- 
ponent of  the  witness'  statement 
has  exercised  clue  diligence  to  se- 
cure the  witness'  attendance;  or 
(,'i)  a  witness'  persistent  refusal  to 
testily  desjjite  an  order  ol  the  judge 
to  do  so.  Depositio)is  may  be  tised 
to  contradict  or  impeach. 

•  Discovery.  One  of  the  most  far- 
reaching  provisions  of  this  pro- 
posal is  the  article  on  discovery  in 
the  sujjerior  court.  Basically,  the 
bill  pio\icles  for  \(iluntary  discov- 
ery when  possible  and  lor  comt- 
ordcred  discovery  on  a  reciprcjcal 
basis  in  other  instances.  Category 
b\  category,  the  state's  right  of  dis- 
co\ery  is  conditioned  upon  the  de- 
fendant's having  sought  discovery. 
Ol  course,  certain  items  arc  exempt- 
ed from  the  artic  le  such  as  reports, 
memoranda,  and  other  internal 
Avork  jjroducts  ol  the  solicitor,  law 
eiilorcement  officers,  or  Stale  agents 
in  investigation  or  prosecuiion  ol 
the  case,  or  witness  statements  to 
ai;eiils  ol  the  State.  The  solicitor 
at  am  time  may  \olimtarily  dis- 
close in  the  interests  of  justice. 

In  either  voluntary  or  court- 
ordered  discovery,  each  j^arty  has 
a  continuing  duty  to  disclose  addi- 
tional evidence  or  -witnesses  belore 
trial. 

Disco\ei\  may  be  restricted  or 
denied  or  deferred  by  a  vvritten 
motion,  examination  //;  camera. 
and  a  findina:  of  good  cause.  II 
denied  or  restricted,  the  material 
submilled  in  camera  is  sealed  and 
preser\ecl   for  ap|)ellate  ic'\iev\'. 


•  ('.riiiinial  I'lcadiiii^.  joiniter.  Ar- 
I ai^nimii I .  .M (It ii>n\  I'lai  t n  e.  Plead- 
ings in  ciiiiiiiial  cases  iiic  hide  the 
cilalioii,  cihiiiiial  summons,  war- 
rant lor  aiiesi.  st.ilemeiu  ol  cliarges, 
intormalioii.  and  indictment,  as  is 
appi  dpi  iaie.  1  he  bill  spells  oiil 
the  use  and  cssciilial  elements  c^l 
each  ol  llie  appinpiiale  pleadings 
in  both  misdemeanor  and  more 
serioLis  cases.  The  c  in  iimsianc  es 
unclci  wliicli  j<iiiidei  ol  (illeiises 
and  (leleiidaiits  iiia\  be  made  as 
well  ,is  ilic  ( (iiisecpieiK  es  ol  the 
lailiire  lo  join  ,iie  s|jellecl  out.  Tlie 
piocechire  lor  arraignment  and  a 
detailed  iiiolions  practice  article, 
including  a  length)  list  enimierat- 
ing  pretrial  motions,  are  included. 
We  set  oul  the-  l;iouucIs  Icjr  dis- 
missal, change  ol  venue,  and  S])e- 
cial   \eniic. 

•  .\nti(C  of  Dejciise  of  Alibi  or 
Insanity.  The  bill  provides  for 
advance  notice  to  the  State  it  a  de- 
fendant intends  to  raise  the  defense 
of  insanitv.  I'lioii  wiillen  demand 
by  the  soliciloi,  a  detendant  in- 
tending to  oiler  evidence  of  an 
alibi  nmst  Ide  a  notice  belore  trial 
ol  his  intent,  including  witnesses' 
names  and  details  ol  his  alibi.  For 
good  cause,  ol  couise,  the  couit 
may  grant  an  exception  to  this  re- 
cjuiiement. 

•  Motion  to  Siijijirr.ss  Ei'idence. 
The  bill  has  careful!)'  set  out  the 
procccluie  to  suppress  evidence  and 
obliges  the  State  lo  notih  the  de- 
lendant  in  writing  of  its  intent  to 
offer  certain  potentially  snppress- 
ible  evidence.  This  evidence  in- 
cludes statemenis  ol  die  defendant, 
evidence  obtained  wiiiioui  a  search 
warrant,  and  aii)  evidence  oblainecl 
with  a  seaicli  wan  ant  v\  hen  the 
deleudaui  v\as  not  present  at  the 
time  ol  the  search. 

•  Defendant's  Iiu nfnK  it\  to  Pro- 
<eed.  Ihe  bill  deals  with  a  defen- 
dant's iiuapacitv  to  proceed  aird 
spells  out  the  jMocedures — includ- 
ing a  hearing,  appointment  ol  med- 
ical experts,  coimiiiimeiu  ui  a  hos- 
pital   lor   a   iiiaxiiiium    ol    (iO   da)s. 
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and  tenipoiary  orders  ior  the  dc- 
Iciul. nil's  (.onlincnieni  and  sccuiiix 
m  ihe  niieinn. 

To  a%'oid  the  siiiiation  in  which 
indi\iduah  are  coniniitted  lo  a 
mental  liospital  to  determine  ilieir 
mental  incap.icity  and  then  are  ap- 
jjarenth  lorgotten,  tire  clerk  is  re- 
cjiiired  to  keep  a  docket  of  deten- 
clants  determined  to  be  incapable 
of  proceeding.  Clerks  nuist  submit 
this  docket  to  the  senior  resident 
superior  coint  judge  at  least  semi- 
annualh.  Ihis  and  related  jsro- 
ceclures  instne  that  persons  who 
regain  capacity  are  prompth  re- 
turned ior  trial  or  supplemental 
hearings.  Cihaiges  against  a  delen- 
dant  'ivithout  capacity  can  be  dis- 
missed: (1)  -when  the  court  deter- 
mines that  the  defendant  ^vill  not 
gain  capacity.  (2)  Avhen  he  has 
i)een  depri\ed  ot  his  liberty  for  a 
period  ecjual  to  or  greater  than 
the  maximum  lonfinement  sen- 
tence for  the  nimes  charged,  or 
(3)  after  fi\e  \ears  Irom  tlie  deter- 
mination of  incapacity  in  misde- 
meanor cases  and  after  ten  years 
in  felon\-  cases. 

•  Plciis.  A  tlefendant  ma\  plead 
guilty,  not  guilty,  or  no  contest. 
A  plea  of  no  contest  may  be  en- 
tered onl\  with  the  consent  of  the 
solicitor  and  the  presiding  judge. 
Pleas  ma\  be  recei\ed  only  horn 
the  defendant  himself  in  open 
coint,  except  in  certain  cases  in 
nhich  a  written  plea  has  been  stib- 
mitted. 

A  defendant  may  also  plead 
guilty  or  no  contest  to  other  crimes 
\vitli  ^vhich  he  is  charged  in  other 
districts.  The  district  solicitor  in 
the  district  'where  these  other 
crimes  are  charged  must  be  notified 
before  the  judge  accepts  the  plea. 
That  solicitor  may  appear  or  file 
an  affidavit  about  e\idence.  As  to 
the  other  crimes,  the  plea  nuist  be 
to  the  charge  in  the  criminal  plead- 
ing and  not  to  a  lesser  or  related 
offense. 

A  superior  court  has  jurisdiction 
to  accept  a  plea  exen  thougli  the 
case  mav  otherwise  be  ivithin  the 
exclusi\e  original  jurisdiction  of 
a   district   court.     .\   district   court, 


ho\\xn"er.  is  limited  to  cases  ^vithin 
its   original   jurisdit  tion. 

The  bill  spells  out  in  detail  pro- 
cedures rclatin"   to  "iiilt\    ijleas  in 
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superior  court.  It  gi\es  siatutor\ 
sanction  lor  plea  arrangements  re- 
lating to  sentence,  subject  to  the 
a]3pro\al  of  the  presiding  judge. 
Lakewise,  the  bill  sanctions  plea 
arianoements  lelatint;  to  the  dis- 
position  ol  chaiL;es.  lu  this  in- 
stance, the  judge  nuist  Ije  inlormecl 
ol  the  arrangement  but  may  not 
dis.ipproNe  it.  11  the  judge  in  a 
sentence-plea  arrangement  decides 
to  impose  a  more  se\ere  sentence 
than  that  specified  in  the  arrange- 
ment, he  must  tell  the  defendant 
and  permit  him  to  -withdraw  his 
plea.  .\t  that  point,  the  clelend.int 
is  entitled  to  a  continuance  until 
liie  next  session  ol  cotirt.  A  \er- 
ijatim  record  of  proceedings  of  the 
plea  arrangement  must  be  made 
and  transcribed  —  incluclino  the 
judge's  acKice  to  the  defendant  and 
incjuiries  and  i espouses  from  the 
defendant,  his  coinisel,  and  the 
solic  itor. 

•  Iinmunit\.  Innnunity  may  be 
gianted  to  ivitnesses.  'We  ha\e 
o])ted  in  fa\c)r  oi  "use"  iumumit\. 
\\'hich  is  iiioadei  than  the  "tians- 
actional"  innnuuitv  leceiith  up- 
held as  constitutional  f)v  tiie 
I'nited  States  Supreme  Coint.  Im- 
munit\  could  be  granted  in  court 
proceedings  after  a  -witness  declines 
to  testitv  bv  asserting  his  pri\ilege 
.igainst  self-incrimination.  Immun- 
it)-  mav  be  grai-ited  on  application 
b\  the  solicitor  to  the  judge,  after 
iufiirming  the  .\ttornev  Ciener.il 
ol  the  circumstances.  Inuiiuniiy 
mav  be  gr.mted  to  a  -\\  iiness  beloie 
a  lirand  iurw  Charoe  reductions 
or  sentence  concessions  mav  be 
Hianted  in  consideiation  ol  truth- 
ful  testimonv. 

•  (,1(111(1  lur\.  The  counnissiou 
recommends  reducing  the  si/c  (il 
the  grand  jiu\  luim  IS  to  lii  pei - 
sons.  In  addition,  ^ve  ha\e  le- 
\\  linen  the  grand  jui\  .uticle  so 
that  the  grand  jury  is  limited 
to  the  consideration  of  criminal 
conduct.    The  grand   juiois   retain 


some  investigatory  aiithorit\  but  in 
a  much  more  limited  context  than 
max   be  tlie  case  no-w. 

•  Mi\i  clhnicuiis  Pro-L'isi(j)is.  \Vc 
recjuire  that  a  list  of  jailed  defen- 
dants be  liirnished  icj  judges  on 
the  first  clay  of  criminal  or  mixed 
sessions. 

\\"e  recommend  repeal  ot  the 
article  on  peace  \vaiiaiits  and  sub- 
stitute in  its  place  the  substantive 
criminal  otlense  of  "communicat- 
ing  threats." 

In  an  efiort  to  compel  appear- 
ance by  cletendants  in  motor 
\eliicle  cases,  \\e  pro\  ide  for  revo- 
cation of  a  dri\er's  license  seven 
days  alter  the  failure  to  appear. 
Re\oking  the  right  to  dri\'e  can 
ellectixeh  compel  appearances  in 
motor  xehicle  cases.  Revocation  is 
rescinded  immediately  upon  ap- 
pearance. To  assure  the  defen- 
dant's right  to  clri\e  immecliateh' 
after  his  appearance  following  lex- 
ocaiion.  the  court  may  enter  an 
order  authoii/ing  him  to  drixe,  a 
cop\  ot  which  -ivould  be  a  tempo- 
rary substitute  tor  a  driver's  li- 
cense. 

We  ha\e  examined  Chaj)ter  15 
,nul  related  portions  of  other  sta- 
tutes in  an  ellort  to  rejjeal  only 
tliose  that  must  be  repealed  in 
oiclei  to  assure  the  ellective  imple- 
meiilation   ol    the   proposed  act. 

Conclusion 

We  \  lew  this  bill  as  a  package. 
Most  ol  the-  items  and  proposals 
^\■ere  ajjproxecl  b\  more  than  a  2:1 
\c)te  of  the  dixerse  commission. 
I^xceptions  to  this  -svere  the  jjro- 
posals  on  electronic  surveillance 
:uicl  requiring  ach:iiice  notice  of 
alibi  defenses. 

Ihe  C.riniiu.d  Chicle  Cc)iiimissic)ii 
li.is  l.ibdied  long  and  productixely 
til  piiiduce  a  pretrial  criminal  pro- 
cedure law  111  which  Xoitli  C:iro- 
liiKi  c  :m  be  proud.  This  bill  con- 
stitutes a  balanced  :ipproach  to  the 
;iclmiiiistration  of  criminal  justice 
and  indi\iclual  rights.  The  com- 
missiou  urges  that  ,dl  interested 
pel  sons  consider  the  bill  ;is  a 
whole.  \'our  comments  and  ciiti- 
c  isms  :ire  eainesth   solicited. 


POPUL.-\.R  GOVERNMENT 


r,()\'l  RNMK 


The  Institute's  library  is  now  louird  cm  the  grmnul  floor 
directly  beneath  the  auditoriiiiu. 


Libraiiaii  Beckv  Rallcniine  and  Iibiai\  assistant 
William  ReniuxK  examine  the  video  thsplax  Imni 
nal  whicli  gi\es  inlormation  on  let;islati\e  bill  status 
dnring  the  General  Asseinljly's  sessions. 


Last  No\'einber  tlie  Institute's  libniiy  was  moved 
lo  the  oiiniiul  llooi  (liicdlv  beneath  the  aiulitoiitim 
()|  ihc  l\ii,i|j|i  liiiilihnL;  s(i  thai  libiaiy  materials  could 
be  iiiou'  ( tan  I  ali/cd  and  l,nL;ii  and  (cinie  ininloitable 
WO]  k   aicas  i(inld    be   piovided. 

W'Ikii  dn-  liisiiinlc  nii>\ed  In  die  Knapp  IJuikb'iin 
in  I!).')!!,  the  hbiaiN  ntcnpied  oiiK  one  loom  on  the 
setond  llooi.  llo\\a\ei,  (onliniied  ^lowlh  ol  the  toi- 
let lion  and  libiaiy  seixices  oiadtiall)  made  more 
liljiaix    space   netessais. 

The  (olletlion,  wliiih  ((insists  oi  II, add  \i)lttnics 
and  a  pamphlet  lolledion  oi  about  j2,0(IO  items  ol 
leseaKJi  materials,  emphasizes  coverage  of  state  and 
loial  l;(i\C'1  tnnt  111    and   pnbli(    law. 


1  he    tolleition    consisis    ol     I  l,:iOU    \ol- 
tnires   and    'i_MK10    pamphlets. 


riu    iKw  liliKin    piiixulcs  l.iigei    ,iiul   nioic  Lomloitable  vinV. 
.lu■a^  hir  lihiai\    users. 
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Comments  at  the 


Legislative  Orientation  Conference 


Late  in  the  fall  i\o^"cmber  SO-Dcccmber  li.  the  Institiuc  of  Government  and  Governor 
Bob  Scott  Sjjonsoretl  a  Legislati\e  Orientation  Gonlerence  lor  Ijoth  Ircshnien  and  \cteran  legis- 
lators. Held  before  each  legislative  session,  tltc  conference  is  designed  to  familiarize  legislators 
^\"ith  proccdtn-es  and  important  issties  that  are  lacing  the  (Teneral  Assemblv. 

The  first  dav  ol  ilie  conlcrence  was  intended  primarih-  lor  new  legislators.  co\ering  legis- 
lati\e  organizations  and  processes.  The  next  da\  was  dexoted  to  the  sttidies  made  h\  sttld^■  com- 
missioirs  in  the  iirterim  since  the  last  session  and  to  the  reconmiemlations  that  are  no^v  coming 
before  the  Gyeneral  Assemblv. 

Incoming  C^o^'ernor  James  Holshotiser.  incoming  I.ietitenant  Go\"ernor  Jim  Htmt.  and 
former  Speaker  Phil  Godwin  ^\ere  among  those  ^vho  spoke  at  the  conference.  1  he  remarks  of 
the  latter  tivo  appear  belo^v. 


I  Comments:    JIM  HUNT 


DURING  THIS  LEGISLATIVE  ORIENTATION 
CONFERENCT.  wc  «ill  hear  main  issues  that  lace 
us  in  the  niomhs  alieacl.  \\"e  ^\ill  hear  the  techniques 
tor  dealing  with  those  issues.  The  agenda  is  fdled 
whh  important  items — topics  that  ivill  help  us  in  oiu" 
daily  tasks,  \aluable  inlormation  about  some  ol  our 
major  problem  areas. 

One  of  the  most  important  areas  lor  us  to  look  at. 
to  deal  ^\'itli,  ho-i\e\er.  is  not  on  the  agenda.  .\ncl  vet. 
it  is  the  one  thing  that  all  ot  our  -work  rexohes 
around — our  ability  to  maintain  the  ]niblic's  con- 
fidence in  our  actions  as  elected  ofiuials. 

1  his  problem  deeply  concerns  me.  I  ha\  e  become 
increasingly  convinced  that  manv  peo]3le  ol  mn  state 
simply  don"t  trust  the  people  thev  elect.  Thcv  don't 
believe  that  the  people  govern  themselves,  that  their 
voices  and  needs  are  heaid  b\  their  elected  leaders. 
Thev  doubt  the  capacity  ot  their  .government  to  re- 
spond to  their  needs  rather  than  the  needs  ol  just  the 
special  interests. 


When  1  \\"as  campai^ninu  across  this  state.  I  en- 
(ounteied  this  feeling  manv  times.  .\nd.  mv  conversa- 
tions with  some  legislators  indicate  that  you  ha\'e  en- 
countered it  too. 

I  am  not  sa\ing  that  the  a\erage  citizen  is  totally 
bitter  about  his  go\ernment.  But  some  are.  I  am  not 
sa\ing  that  e\  erv  citi/cn  looks  upon  his  i;o\einment 
with  distrust.     lUu   man\    do. 

.\  recent  n.ewsjjaper  article  mentioned  the  findings 
ol  a  Louis  Harris  jjoll.  The  article  quoted  him  as  say- 
int;,  ■'C^julidence  ot  the  pidjlic  in  the  leaders  of  both 
pidjlic  and  pri\ate  institiuioiis  in  this  loimtry  con- 
tinues at  a  loAv  ebb." 

Harris  listed  sixteen  major  American  institutions 
and  said  the  leaders  of  none  ol  them  were  regatded 
with  a  ",t;ieat  deal  of  confidence"  b\  more  than  halt 
ol  the  pecjj)le  siu\e\ecl.  Leaders  of  the  judicial,  exjcir 
ti\e.  and  legislati\e  Inanches  of  the  tederal  go\ern- 
nicnt  ranked  ninth,  tenth,  and  t^velfth,  rcspecti\  ely. 
in   that   list   of  sixteen.    Thev    ranked   behind   leaders 
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in  siuli  liclils  as  iiiciluiiu',  liiiaiur.  scitiuc.  u'lii;iiiii. 
psychiatry,  and  retail  business.  Tiiis  \\as  a  nalioiial 
smvtv,  i:)iit  I  tend  to  think  its  results  (an  he  applied 
with   etpial   \'alidit\    to   state   "(nernnient. 

MUCH  REMAINS  TO  HE  DONE  in  North  Giro 
lina.  \Vc  have  many  problems  to  sohe.  We  late 
years  ot  ehalleni^es  and  extitini;  op|)oi  iiniilies. 

11  we  are  to  deal  elie(ti\ely  \\i[\\  oin  problems. 
if  ^\•e  are  to  face  om'  cliallenges  antl  meet  ihem 
squarely,  ■vvc  must  first  Avork  to  restore  faith  in  onr 
governmenial  process  itself  and  in  tlu'  olluials  iliai 
control  it. 

This  shoidd  be  oin    primary  goal. 

We  must  all  work  to  make  oin'  government  and 
our  political  system  itself  more  responsive  to  ihe 
needs  of  the  people.  1  believe  that  oia-  legislative 
brandi  has  the  greatest  op])ortiniity  of  all  to  really 
do  something  about  this  problem. 

Wliat  are  some  of  the  innneiliate  steps  that  can 
be  taken? 

First,  Ave  must  make  sure  that  otn'  committees  can 
consider  fidly  and  fairly  the  legislation  placed  before 
them.  One  way  this  can  be  done  is  by  considering 
their  composition.  We  must  see  to  it  that  legislative 
committees  fairly  represent  the  people  of  oiu'  state 
and  are  not  stacked,  or  weighted,  in  favor  of  special 
interests. 

1  think  we  can  continue  to  rely  heavily  on  the 
exjjertise  of  the  members  of  the  legislaliae — for  their 
iirterest  and  kiro^vlcdge  in  specific  areas  is  a  \ahiable 
asset  for  an\'  go\erning  body  to  ha\e — and  we  cm 
still  assure  that  i\e  do  not  have  a  banking  commit- 
tee composed  entirely  of  bankers  or  an  insinance 
committee  composed  entirely  of  insurance  men  or 
lawyers. 

Many  ot  you  have  expressed  yc:)in"  strong  feelings 
on  this  subject,  and  I  agree  Avholeheai  tedly  that  on 
each  committee  there  should  be  members  avIio  reflect 
the  interest  of  the  public  as  a  Avhole.  1  his  is  one  \\'av 
that  we  can  strengthen  the  "public  inierest"  in  ivhat 
we  do. 

A  second  way  that  we  can  deal  with  the  pioblem 
of  actual  and  apparent  conllicts  of  inleiest  in  slate 
government  is  by  passing  an  ellec  ti\e  ethics  law. 

Again,  many  of  you  haw  said  that  you  are  reach 
to  support  such  a  hn\ .  I  l)elie\e  the  people,  in  gen- 
eral, want  such  a  law  and  that  lhe\  are  entitled  to 
have  it. 

I  outlined  one  concept  ol  such  a  law  in  a  s]jeech 
some  -cveeks  ago.  It  •i\()iild  apply  to  all  our  public 
officials — not  just  elected  ollicials  but  .ippoinled  olli- 
cials  and  even  those  hired  and  paid  with  our  tax 
money.  It  ^votild  cover  all  branches  of  North  Caro- 
lina state  go\ernmeiil.  It  -Avonld  piohibit  the  use  of 
an  ollicial  ])c3sition  or  otlue  lor  peisonal  gain.  It 
A\()iild  spell  oiU  how  conllicts  o|  interest  could  be 
avoided    and    ^vcnild    let    us    know    when    conllicts   of 


iiUcic'si  existed,  it  wmdil  piij\icle  lot  clist  losiii f  ol 
Iniaixial  stains,  and  it  wmild  icstiiit  people  from 
sei\iiii;  ill  .iicas  ol  si;it(  l;o\  ei  iiiiicnt  —  on  regulatory 
boaicis,  loi  e\ample~-in  which  the\  ha\e  a  \estecl 
inteii-st  (unless  lhe\  wci  e  specific  ally  allcj;ved  to  do 
so  in    law). 


I.irulciunit    CoiiCDior    Jim    Hunt 

IN    ANOTHER   CLOSEL^    RELATED    AREA,    we 

can  restore  some  of  the  lost  conlidence  in  our  public 
cjflicials  by  restoring  confidence  in  the  election  pro- 
cess itself. 

Many  people  today  feel  that  money  -cveighs  too 
heaxih  on  the  l>allot  box.  We  need  some  reasonable 
limits  oir  the  amount  ol  luoney  that  can  be  spent  in 
onr  state  campaigns. 

A  ledei.il  law  imposes  limits  on  elections  for 
lecleial  office.  1  suggest  that  we  follcnv  the  same  pat- 
tern here — not  the  same  limits  but   the  same  concejn. 

We  should  .iNo  limit  the  amount  of  money  that 
a  single  contiiluitoi  can  make  to  a  c.impaign;  all  toc5 
oilen,  main  peo|)le  feel  that  c  onli  ihiilions  are  made 
now    in   ic'tniii   for  la\(iis  latei. 

Strong  ethics  .mcl  campaign-financing  la^vs  A\ill 
do  much  to  lestoie  the  image  of  honest  ollicials — 
honest l\    elected    and   honestly   ser\ing. 

A  THIRD  ARE.\  in  which  \\e  can  take  effective 
action  to  bolster  public  conlideiue  is  again  in  the 
legislature  itsell.  When  the  L'liited  States  House  of 
Representatives  convenes  its  next  sessioir,  the  mem- 
bers Avill  cast  their  \otes  electronical!).  1  belie\e  that 
it  is  time  to  adopt  this  method  in  North  Carolina. 
We  are  prepaied  to  do  so.  and  it  is  apjiropriate  for 
lis  to  do  so.  f  l)elie\e  that  the  people  -cvant  us  to 
do  so. 
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Governor   Jaines  Holihoiiser  addressed  the  legislators  at  the  conference  banquet. 


By  the  regular  retording  ol  votes,  we  can  show 
the  people  ot  our  state  that  there  is  "nothing  to  hide" 
in  the  laws  that  are  passed.  Electronic  \otiiig  would 
facilitate  this. 

We  also  can  assine  that  our  actions  and  deeds  are 
as  open  to  the  scrutiny  oi  the  public  as  we  possibly 
can  make  them. 

During  the  last  session,  an  open-meetings  law  ivas 
enacted  that,  1  am  told,  is  working  reasonably  effec- 
tively. I  think  we  shoidd  alwa\s  reniemijer  the  spirit 
of  that  law. 

FINALLY,    I    THINK    THE    LEGISLATURE    can 

inijjrove  its  own  nrcthod  oi  operation.  There  is  great 
sentiment  now  lor  annual  sessions  ol  short  dination, 
which  would  enable  us  to  deal  more  ellecti\'ely  Avith 
the  (hanging  problems  ot  oiu'  state.  .\s  we  uionc  in 
this  direction,  we  should  examine  our  legislative 
structure  itself  to  see  how  it  can  best  deal  with  this 
iuijjortant  change. 

I  would  like,  for  instance,  to  see  us  strengthen  our 
committee  system — pare  it  donn  if  wc  can,  give  it 
adequate  staff"  support,  let  it  luiuiion  on  a  continuous 
basis  to  take  the  initiati\e  in  cle\eloping  the  complex 
legislation  ot  our  time. 

By  improving  our  ability  to  perform,  we  can  build 
IJublic  confidence  in  our  actions.    If  the  people  know 


that  the  lav\s  ilKit  are  enacted  have  lieen  given  a  lull, 
tail,  and  open  consiilei.ition — with  .dl  ot  the  tacts 
,t\aih[ble  and  with  the  decisions  made  solely  on 
merit — \\  e  \\ill  ha\e  gone  a  long  vvay  toward  build- 
ing  lluu   conliclence. 

1  urge  the  General  Assembly  to  take  the  letid  in 
these  areas.  \c)u,  more  than  anyone  else,  can  play 
the  key  lule  in  restoiing  the  pe(jple'.s  confidence  in 
theii   government. 

W'e  lace  \ears  ol  challenges  and  exciting  oppor- 
tunities. By  improving  our  governmental  process 
itself,  we  will  be  v\ell  on  our  way  to  meeting  them. 

North  Garoliua  is  .1  st.ite  endowed  with  great  and 
gocjd  things.  We  have  lei  tile  l.ind.  clean  air,  a  grciw- 
ing  economy.  But  perhaps  the  most  imjjortant  of  our 
assets  is  the  jaeople  who  live  here.  For  the  most  part, 
tliev  are  good  people.  Iionest  people  who  have  worked 
hard  for  what  they  have  and  share  their  blessings 
with  one  another. 

I  am  most  conceined  that,  ,is  we  go  about  our 
governmental  tasks,  v\e  live  up  to  the  trust  that  they 
have  placed  in  us  as  public  oliicials.  ^\'e  owe  these 
peo])le  the  best  tluit  v\e  can  give.  W'e  owe  them  an 
honest,  efficient,  and  effective  government  that  can 
truly  respond  to  them  and  to  their  needs. 
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II  Comments:    PHIL  GODWIN 


THE  GREATEST  TASK  tliat  1  hucd  when  1  became 
Speaker  ot  the  House  was  appointing  committee 
members.  Those  who  have  ser\eci  in  the  General 
Assembly  realize  that  the  heart  of  the  General  As- 
sembly lies  in  the  committee,  and  it  is  the  presiding 
officer's  duty  and  responsiljility  to  appoint  connnit- 
tees  so  that  the  Cieneral  Assembly  can  get  the  most 
benefit  from  the  different  interests  and  talents  of  the 
legislators.  I  firndy  beliexe  that  it  is  not  the  nimiber 
of  committees  vou  serve  on  but  the  jol)  \{)u  do  that 
is  important.  With  this  in  mind  ^vhile  presiding 
officer,  I  tried  to  limit  the  nimiber  of  committees  on 
which  each  member  served  to  about  se\en.  1  also 
tried  to  follows-,  as  closelv  as  possible,  the  legislators' 
preferences   about   connnittee   assignments. 

The  presiding  officer  also  mirst  attain  an  equitable 
geographic  representation  on  committees.  To  be  per- 
fectly frank,  he  has  to  be  careful  in  regard  to  the 
special  interests  that  indi\  idual  legislators  might  ha\e. 

\\'hen  you  recei\e  committee  assignments,  you 
shoidd  get  to  know  yoiu"  chairmen  and  the  bills  that 
are  assigned  to  your  particidar  committees.  Do  yoiu' 
homework  before  a  committee  meets  and  do  not  be 
afraid  to  ask  questions  if  you  ha\e  thought  aboiu 
them  and  are  not  merelv  trving  to  impress  other 
members  of  the  committee  or  the  press. 

Sometimes  different  comnrittee  meetings  ivill  con- 
flict. You  shoidd  determine  ^vhat  i)ills  \vill  be  con- 
sidered in  each  conunittee.  It  a  l)ill  you  are  \itally 
interested  in  is  coming  up  at  a  time  that  conflicts 
^vith  another  meeting,  il  you  contact  the  chairman 
of  the  committee,  it's  likely  that  he  can  postpone 
the  consideration  of  that  bill  until  \ou  can  be  present. 
The  importance  of  working  \\ith  and  through  the 
chairmen  of  your  committees  just  cannot  be  over- 
stated. 

MOST  OF  VOU  \VILL  COME  to  the  legislature  with 
voui'  own  ideas  about  legislation  and  with  recjuests 
by  \oin"  coimt\  and  city  governments  and  \)\  other 
interested  citizens.  However,  you  can  make  a  mis- 
take by  hurixing  to  introduce  a  bill.  First,  you  shoidd 
see  Avhether  there  is  a  need  for  the  legislation  \ou 
propose;  in  othei^  Avords,  \ou  should  determine 
whether  the  law  is  already  on  the  books. 

When  vou  haNe  formulated  an  idea  for  a  bill  and 
discussed  it  ^\itli  the  ijill  drafter  and  the  draft  has 
been  made.  \cju  should  thoroughlv  re\ie-w  the  bill 
betore  introducing  it.  The  author  of  the  hill  iiuist 
see  that  it  is  grammatically  correct  and  says  whdt  he 
wants. 

II  the  bill  is  local,  alert  the  senator  ivho  repre- 
sents your  district  so  that  he  can  watch  for  it  to  reach 
the  Senate.  Xe\er  forget  that  a  bill  must  pass  both 
houses. 


II  \()u  leel  that  eel  lain  legislation  c!eser\es  the 
attention  ol  a  particular  committee,  confer  with  the 
presiding  officer  betore  the  bill  is  introduced.  This 
does  not  mean  that  he  \\'ill  always  refer  the  bill  to 
the  conunittee  \ou  suggest,  Ijut  unless  vou  tell  him, 
he  has  no  wa\'  ot  kno^ving  yoiu'  :\ishes. 

When  the  bill  is  under  committee  consideration. 
i)e  prepared  to  explain  it  briefly  lout  intelligenth 
belore  the  committee  (wliether  a  Senate  or  House 
conunittee).  Kn()^v  what  \oii  are  talking  about.  Be 
able  to  answer  questions.  Be  brief  and  concise.  Spon- 
sors sometimes  talk  their  bills  to  death. 

If  \()U  knox\'  that  a  bill  has  opjjosilion,  talk  to 
\our  op]Josition  before  the  bill  reaches  the  floor. 
Little  misunderstandings  about  a  particular  bill  can 
often  be  straightened  out.  You  might  ha\e  to  com- 
promise, but  compromise  is  usually  better  than  defeat. 

Fellow  members  mav  sometimes  ask  ^vhether  \'ou 
WAUi  to  sign  a  "good  bill."  Don't  sign  any  bill  imless 
vou  know  its  comjolete  content  and  ramifications. 
^l)u  will  never  be  rated  b\  the  nmnber  of  bills  \ou 
sign:  in  lact,  people  in  \c)ur  district  will  probablv 
ne\er  know  how  many  bills  \oin-  name  appears  on. 
H()we\er,  il  vou  make  one  mistake,  hcnvever  innocent, 
I  assure  you  that  they  will  know  about  it.  The  theory 
is  that  if  manv  members  sign  a  bill,  the  chances  ot 
its  jjassage  are  better.   To  me,  this  isn't  necessarily  so. 

YOU  SHOULD  ACiQUIRE  a  calendar  of  each  dav's 
proceedings  and  find  out  what  bills  will  be  discussed. 
Don't  ^vait  luitil  you  arrive  in  the  chamber  to  see 
what  is  on  the  calendar.  If  you  do  not  understand  a 
bill  that  is  on  the  calendar,  go  to  the  introducer  and 
ask  for  his  personal  explanation.  Doing  so  will  sa\e 
him  floor  time  when  the  bill  comes  up.  Again,  do 
not  be  afraid  to  ask  questions  and  debate  bills,  but 
only  it  \ou  have  done  \oin'  homework.  The  General 
-Assembly  is  no  place  to  pla\  to  the  press  and  cameias. 

If  vou  have  special  problems  concerning  legisla- 
tion, considt  the  presiding  ofticer.  He  will  ahvays  be 
willing  to  assist  and  advise  \'ou. 

Ihe  presiding  officer  has  a  better  opportunitv 
than  the  membership  to  observe  the  decoium  of  the 
body.  The  gallery  gets  an  even  better  \  lew.  The 
members  of  the  Xorth  Carolina  General  .\sseml)l\ 
have  a  responsible  position  to  fidfill,  and  it  shoidd 
not  be  taken  lighth.  Be  on  time,  ft  you  are  prepared 
and  know  what  you  are  talking  about,  \ou  will  cut 
days  off  the  end  of  the  session.  The  Rules  Committee 
ot  each  body  of  course  makes  its  ovvn  rules  about 
conduct  and  general  decorum,  but  I  sincerelv  believe 
that  smoking,  drinking,  and  eating  on  the  floor  ot 
either  bodv  is  not  attractive  to  observers. 
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MANY  CHANGES  have  been  made  in  the  General 
Assembly  since  my  fust  service,  and  all  ol  them  ha\e 
been  directed  to  pro\iding  better  tools  for  the  legis- 
lator. The  Legislative  Services  Officer  and  his  staff 
have  done  an  otitstanding  job  in  providing  services. 
This  year  the  Fiscal  Research  Officer  will  be  staffed, 
and  he  and  his  staff  ivill  render  valuable  services.  We 
must  continue  to  upgrade  these  ser\ices  and  make 
the  position  ol  legislator  as  important  as  it  should 
be. 

Now  is  the  time  to  give  serious  consideration  to 
annual  sessions  of  the  legislattne.  to  standing  com- 
mittees, and  to  annual  budgeting,  ^vhich  might  elim- 
inate some  of  the  guess^vork  of  second-year  budgeting. 


Government  is  just  like  any  other  business.  If  we 
expec  I  to  get  talented  individuals  to  make  our  laws, 
we  nuist  offer  salaries  that  will  make  it  possible  for 
them  to  serve.  The  pay  ol  the  members  of  the  Gen- 
eral .\ssembh'  should  be  upgraded.  The  matter  of 
legislative  retirement  should  be  considered,  and  either 
it  shoidd  be  put  on  an  ecpiitable  basis  like  that  of 
any  other  state  emplo\ee  or  we  shoidd  see  ho^v  other 
states  pa\    their  legislati%e   retirement. 

'I  he  time  has  come  ^vhen  the  North  Caroliira  Gen- 
eral .Assembly  can  no  longer  play  the  strong  hand  of 
partisan  politics.  We  must  look  to  the  capabilities  of 
indi\iduals  and  \vork  together  as  a  General  .-Vssenrbly 
pro\iding  services  for  the  betterment  of  our  great 
state. 
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TT  IS  MV  BELIEF  that  the  First 
-■-  Aiiienchnent  was  adojned  by  our 
Foiiirding  Fathers  for  two  basic 
reasons.  One  reasoir  was  to  insure 
that  Americans  -(vould  be  pohti- 
cally,  intellectnalh ,  and  spiritnall) 
tree.  The  other  was  to  make  cer- 
tain that  our  system  of  govern- 
ment, a  system  designed  to  be  re- 
sponsive to  the  will  of  an  infomred 
public,  Avould  function  effectively. 

The  scope  of  First  Amendmeirt 
freedoms,  iircludins  freedom  of 
press,  is  broad  aird  -ivas  intended  to 
be  so.  The  First  Amendment  is 
iinpartial  and  inclusive.  It  besto-\vs 
its  freedoms  on  all  persons  within 
our  land,  regardless  of  whether 
they  are  ■\\ise  or  foolish,  learned  or 
ignorant,  profound  or  shallow,  and 
regardless  of  ^vhether  they  love  or 
hate  oin'  coimtn-  and  its  institu- 
tions. 

For  this  reason,  of  course.  First 
,-\meirdment  freedoms  are  often 
grossly  abused.  Society  is  sorely 
tempted  at  times  to  demand  or 
countenance  their  cintailment  by 
governinent  to  prevent  abuse.  Oin- 
country  must  steadfastly  spurn  this 
temjnation  if  it  is  to  remain  the 
land  of  the  free.  This  is  so  because 
the  only  way  to  pre\ent  tlie  abuse 
of  freedom   is   to  abolish   freedom. 

The  quest  for  the  truth  that 
makes  men  free  is  not  easy.  As 
John  Charles  McNeil,  a  North 
Carolina  poet,  said,  "teasing  truth 
a  thousand  faces  claims  as  in  a 
broken  inirror."  The  Founding 
Fathers  believed  —  and  I  think 
rightly — that  the  best  test  of  truth 
is  its  ability  to  get  itself  accepted 
\\hcn  conflicting  ideas  compete  for 
the  minds  of  men. 

.-Vnd,  so,  the  Foiurdins  Fathers 
staked  the  very  existence  of  Amer- 
ica as  a  free  society  upon  their  faith 
that  it  has  nothin"  to  fear  from 
the  exercise  of  First  .Vmendment 
freedoms,  no  matter  ho-vv  much 
thcv  may  be  abused,  as  loirg  as 
truth  is  free  to  combat  error. 

Representatives  of  the  press  have 
been  recently  claiming  that  they 
are  not  free,  that  in  effect  the 
Xixon  administration  has  shackled 
them   witii   threats  and  restrictions 


Is 

The 
Press 
Being 

Hobbled? 


Sam  J.  Ervin,  Jr. 

Comments  before  the  North  Carolina  Press 
Association  on  January  19,  1973 


that  ilo  not  permit  iheni  to  lulfdl 
tlic  role  tiiat  ilu'  Constitution 
gi\es  them,  lliere  is  substance,  I 
feel,  to  their  (I.iims.  Newsiveek 
magazine  goes  so  tar  as  to  sav  that 
tire  recent  clashes  between  the 
administration  and  the  media  are 
"wiihout  precetlent  in  the  history 
ol  the  United  States." 

To  some,  this  nia\  he  o\erstating 
the  significance  ol  the  conflict.  The 
press  has  typically  played  a  critical 
role  of  government,  and  go\ern- 
ment  has  often  responded  with  in- 
temperate coirdemnation  or  sim])l\ 
with  charges  of  ii  responsibility.  1 
lainiot  sa\  that  sudi  respoirses  ha\e 
alwa\s  been  unjustilicd. 


lUii  tlie  actions  of  the  present 
atlministration  appear  to  go  be- 
yond simple  reactions  to  incidents 
of  irrespoirsible  or  biased  report- 
ing to  efforts  at  wholesale  intimi- 
dation of  the  press  and  broadcast 
media. 

I  point  to  a  fe^\■  examples. 

Recently,  we  saw  C:lay  'White- 
head, director  ol  ihe  White  House 
olficc  of  Telecoiinnunications  Fol- 
ic \.  explaining  a  ne^v  admiiristra- 
lion  ]jroposal  that  woidd  condition 
the  rene^\'al  ol  broadcast  licenses 
b\  I  lie  FCX;  on  \vhether  tlie  local 
si.ition  management  is  "substan- 
liallv  attuned  to  the  needs  and  in- 
terests    of     the     connnunities     he 
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serves."  He  later  made  clear  that 
what  was  really  sought  was  control 
of  network  news:  "Station  man- 
agers and  network  officials,"  he 
said,  "who  fail  to  act  to  conect 
imbalance  or  consistent  bias  from 
the  networks — or  who  acquiesce  by 
silence  —  can  only  be  considered 
willing  participants,  to  l)e  held 
fully  accountable  by  the  broad- 
caster's community  at  license  re- 
newal time." 

In  a  rather  interesting  sidelight 
that  indicates  how  this  plan  might 
work,  it  was  recently  reported  that 
the  finance  chairman  of  Mr. 
Nixon's  campaign  in  Florida, 
George  Champion,  Jr.,  has  chal- 
lenged the  license  of  WJXT  in 
Jacksonville.  WJXT  was  the  sta- 
tion whose  reporters  discovered 
some  controversial  statements  of 
Nixon  Supreme  Court  nominee  G. 
Harold  Cars  well,  which  contri- 
buted to  his  failure  to  receive  Sen- 
ate confirmation.  To  make  matters 
worse,  the  station  is  owned  by  the 
Washington  Post,  which  is  a  fre- 
cjuent  administration  critic. 

We  also  see  significant  inroads 
being  made  into  public  broadcast- 
ing. Under  administration  pres- 
sure, funds  for  the  Public  Broad- 
casting Corporation,  which  in  tinn 
provides  funds  for  the  Public 
Broadcasting  Service,  were  slashed 
in  the  last  Congress.  As  a  result, 
the  corporation  board,  a  majority 
of  which  are  administration  ap- 
pointees, has  decided  to  withhold 
funds,  but  only  for  certain  public 
affairs  programming  that  had  often 
included  comment  critical  to  the 
Executive.  Programs  such  as  Wil- 
liam Buckley's  "Firing  Line,"  "The 
Advocates,"  "Bill  Moyer's  Journal," 
"Wall  Street  Week,"  and  "Wash- 
ington Week  in  Review"  will  not 
be  seen  after  this  season  unless  the 
corporation  agrees  to  release  these 
funds. 

It  was  the  intent  of  the  Congress 
in  enacting  the  Public  Broadcast- 
ing Act  of  1967,  which  created  an 
intermediai'y  corporation  to  receive 
fimds  for  public  television,  to  in- 
sidate  control  of  programming 
from   those  who  appropriated   the 


dollars  for  it.  It  now  appears  that 
the  intermediate  agency  is  as,serting 
the  sort  of  political  control  that 
the  Congress  wisely  denied  itself. 

There  are  other  examples  of  ad- 
ministration intimidation  that 
come  to  mind:  the  early  speeches 
of  the  Viie  President  harshly  criti- 
ri/ing  the  jjress;  the  investigation 
of  CBS  newsman  Daniel  Schorr, 
who  had  been  critical  of  the  ad- 
ministration in  1071;  the  recent 
exclusion  of  the  ]\'ii.sliington  Post, 
jjanicidarly  critical  of  the  Presi- 
dent's war  policies,  from  coverage 
of  White  House  social  events;  and, 
of  course,  the  controversial  Penta- 
gon Papers  case,  which,  whatever 
one  may  think  of  the  circiun- 
stances,  was  the  first  time  that  the 
government  sought  to  enjoin  the 
publication  of  a  news  story. 

How  many  editorials  have  not 
been  written,  or  critical  comments 
not  made,  because  of  these  inci- 
dents is  not  something  that  can 
easily  be  pro\ed.  I  do  recall  the 
"instant  analyses"  that  followed 
presidential  addresses.  Following 
considerable  administration  objec- 
tion, we  no  longer  have  them. 
Decisions  not  to  criticize  are  deci- 
sions that  people  keep  to  them- 
selves. But  the  fact  that  intimida- 
tion cannot  often  be  readily  shown 
does  not  mean  it  is  not  present. 


CO  WE  COME  to  what  was  the 
^  anirounced  subject  of  my  pre- 
sentation: the  newsmen's  privilege 
proposals.  I  wanted  to  give  you 
this  backgroinid  because  I  believe 
that  the  threat  of  a  subpoena  to 
testify  before  a  governmental  tri- 
bunal is  yet  another  means  of  gov- 
ernmental intimidation  of  the 
press.  A  newsman  -who  publishes  a 
story  obtained  from  confidential 
sources  that  is  critical  or  accusatory 
of  public  officials  or  programs  now 
faces  the  threat  of  subpoena  and  a 
possible  jail  sentence  if  he  refuses 
to  reveal  his  soince.  If  he  decides 
to  back  off  a  contioversial  story,  it 
is  the  public  that  has  lost  informa- 
tion that  could  lead  to  political 
and  social  improvement. 


The  administration's  stance  wilh 
regard  to  a  statutory  testimonial 
]5rivilege  has  been  one  of  rather 
]jassi\e  resistance.  Assistant  Attor- 
ney General  Roger  Cramton,  testi- 
fying before  a  House  committee 
last  fall,  said  that  while  the  ad- 
ministration favored  a  qualified 
pri\'ilcge  in  principle,  it  fell  that 
such  a  privilege  was  unnecessary. 
He  fuithermore  endorsed  the  Sii- 
jjrenie  Court's  ruling  in  last  June's 
Caldwell  decision  that  the  First 
Amendment's  guarantee  of  a  free 
press  does  not  entitle  newsmen  to 
refuse  to  reveal  confidential  sources 
of  information. 

I  myself  critici/ed  the  Caldwell 
opinion  as  failing  to  take  into  ac- 
count the  practical  effect  of  such 
a  ruling  ujjon  rejiorters  and  their 
sources  of  information.  If  sources 
of  infoiiiiation  cannot  be  assiued 
of  anonymity,  chances  are  they  \vill 
not  come  forward.  If  the  reporter 
is  willing  to  assure  confidentiality, 
he  must  accept  the  fact  that  he  may 
have  to  serve  a  jail  sentence  in 
order  to  fulfill  his  piomise.  It  is 
rather  ironic,  I  think,  that  the  re- 
porters themselves  are  the  ones  who 
ultimately  are  jailed  for  refusal  to 
reveal  sources  of  stories  that  the 
jjublic  would  never  have  been 
a\vare  of  had  not  the  reporter  him- 
self decided   to   publish. 

An  example  recently  came  to  my 
attention  which  I  feel  illustrates 
the  necessity  for  some  type  of  privi- 
lege. It  involves  a  reporter  for  the 
Memphis  Commercial  Appeal  in 
Memphis,  Tennessee  —  Joseph 
Weiler.  An  informant  had  con- 
tacted the  jjaper  with  the  informa- 
tion that  children  confined  to  the 
state-owned  hospital  for  the  men- 
tally retarded  in  Memphis  ivere 
being  beaten  and  othcnvise  mis- 
treated by  supervisory  personnel. 
After  some  investigating,  Mr.  Weil- 
er wrote  a  story  that  corroborated 
these  reports.  An  investigation  by 
a  committee  of  the  state  senate  en- 
sued, but  curiously  enough,  the 
focus  was  upon  who  the  state  em- 
|)loyee  was  -vvho  tipped  off  the  news- 
paper rather  than  upon  the  charges 
themselves.     Mr.    Weiler    was   sub- 
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poenaed  and  requested  to  bring 
^diatever  notes  anti  correspondence 
he  had  concerning  the  case.  He 
appeared  before  the  connnittee  but 
refused  to  identify  his  source.  He 
^vas  unanimously  cited  for  con- 
tempt of  the  committee. 

I  submit  to  \ou  that  the  losers 
here  are  not  Mr.  W'eiler  and  his 
newspaper,  but  rather  the  people 
of  Tennessee  ivhose  tax  dollars  sup- 
port that  institution  and  the  chil- 
dren of  that  hospital  ^\■ho  are  help- 
less to  impro\e  their  lot. 

It  is  this  sort  of  case — in  which 
confidential  information  leads  to 
the  discovery  of  flaws  and  short- 
comings in  otu"  social  and  political 
processes — that  makes  the  passage 
of  some  type  of  statutory  privilege 
particularly  compelling.  "Without 
the  protection  of  anonymity,  in- 
side sources  mav  simply  "drv  ujj." 
The  stories  ^vill  not  be  ^vritten. 
We  all  will  be  the  losers.  And  no- 
body— culprit  or  reporter — will  go 
to  jail. 

I  am  aware  of  the  criticism  that 
has  been  le\eled  at  these  proposals. 
A  testimonial  privilege  ■will  act  as 
a  shield  behind  ^vhich  biased,  or 
other'wise  irresponsible,  reporters 
Avill  hide.  Ne-ivsmen  ^\ill  be  able 
to  criticize  imjustlv  and  not  be  held 
accountable  for  it.  I  would  ans-sver 
by  first  having  you  note  that  most 
of  the  proposals  creating  a  nei\s- 
man's  privilege  no-jv  provide  that 
a  newsman  mav  not  claim  the 
privilege  in  a  suit  for  defamation, 
■ivhich  includes  libel  and  slander. 
This  means  that  the  protection 
that  \\e-now  ha\e  against  irrespon- 
sible reporting — namely,  a  ci\il 
suit  for  defamation — ^\■oulcl  retain 
its  vitality  as  a  check. 

Undonbtedlv  there  are  legiti- 
mate interests  to  be  served  by  hav- 
ing ne^vsmen  testifv  as  other  citi- 
zens do.  Certainh  it  is  desirable  to 
have  all  the  e\idence  possible  be- 
fore a  court  ^\hen  a  man's  freedom 
or  livelihood  is  at  stake  or  ivhen 
societv  attemjjts  to  identifv  and 
ptmish  an  offender.  The  ne-\\-s- 
men's  privilege,  like  any  testimo- 
nial privilege,  must  necessarily  im- 
jsede  this  search  for  truth  to  a 
degree.    The   cpiestion    is   whether, 


considering  the  effects  on  the  flo^v 
of  information  to  the  public,  the 
impediment  is  'worth  the  Ijenefit; 
and  if  so,  can  the  bill  be  drafted 
to  accommodate  the  competing  in- 
terests. 


T^HERE  ARE  NOW  three  news- 
-*-  men's  pri\ilege  bills  and  one 
resoluiiou  pending  in  the  Senate 
and  a  midtitiide  ot  bills  introduced 
in  the  House.  The  Subcommittee 
on  Constitutional  Rights  will  hold 
hearinss  on  the  subjett  ijcuinninu 
February  20. 

The  bills  all  concern  themselves 
with  ioiu'  basic  cjuestions:  First, 
shoidtl  the  privilege  be  a  cpialified 
or  an  absolute  one.  Those  that 
provide  a  c|ualified  j^rivilege  at- 
tempt to  set  standarils  that  must  be 
met  b\  the  person  seeking  the 
newsman's  testimony  in  order  for 
the  pri\ilege  to  be  divested.  The 
cjualifications  in  all  of  the  pro- 
posals, although  differing  in  spe- 
cifics, are  intended  to  reconcile  the 
competing  interests  in\'olved. 
Those  favoring  an  absolute  pri^  i- 
lege  argue  that  it  is  imjsossiljle  to 
accommodate  the  competing  inter- 
ests Avithout  criticalh'  limitina  the 
newsmen's  protection. 

The  second  cjuestion  is  ^vhether 
the  pri\ilege  shoidd  apjjlv  iiid\  to 
federal  tribunals  or  also  to  the 
states.  While  it  is  true  that  many 
of  the  recent  cases  in\olving  a  news- 
man's privilege  ha\e  come  before 
state  tribunals,  one  also  must 
realize  that  to  make  the  privilege 
applicable  to  the  states,  the  Con- 
"ress  Avill  be  lesislatinsj  a  rule  of 
e\i(.lence  for  irse  in  state  courts, 
and  this  \\oidd  Ije  an  intrusion  into 
an  area  of  state  resjjonsibility  that 
the  Congress  has  not  engaged  in 
previously.  It  raises  serious  prob- 
lems of  federalism.  No  one,  cer- 
tainh' not  Congress,  caii  assert  an 
excliisi\'e  claim  on  wisdom.  Here, 
as  in  so  many  cases,  it  is  highly 
importaiit  to  let  all  states  make 
their  o'wn  judgment  on  the  lialancc 
of  interests   invohed. 

,\  thirtl  area  addrcsscil  b\'  these 
projjosals  is   the  niatter  of  \\ho   is 


a  ne^vsman?  ^V'ho  should  be  en- 
titled to  claim  the  privilege?  The 
First  Amendment  applies  to  all 
citizens  and  protects  their  right  to 
publish  information  for  the  public. 
Btit  the  testimonial  privilege  of 
coiuse  cannot  be  available  for  all. 
Thus,  a  serious  problem  of  defini- 
tion is  posed.  The  pri\'ilege  must 
be  broad  enough  to  offer  protec- 
tion to  those  responsible  lor  ueivs 
reporting,  and  \et  not  so  Ijroad  as 
to  shield  the  occasional  writer 
Iriini  his  responsibility  as  a  citizen. 
.\n\  .ittempt  at  defining  the  scope 
of  the  jjrivilege  is  in  effect  a  limi- 
tation on  the  First  Amendment.  It 
^\'ill  confer  First  Amendment  ]>ro- 
tection  on  some  \\'ho  deser\e  it  and 
den\  it  to  others  wiih  powerfid 
clainrs  to  its  mantle.  Do  ^ve  include 
schohirs  as  \\ell  as  reporters?  The 
weekh  antl  monthly  press  as  '^vell 
as  the  ilaiK?  Free  lance  or  just  the 
regidarlv  emplo\ed?  TV  camera- 
men? I'ntlergroiuid  pajjers?  The 
radical  press? 

So  difficult  is  this  cjuestion  that 
I  ^\'oidcl  uuuh  ha\'e  preferred  the 
Stiprcme  Cioiut  to  adopt  the  wise 
and  balanced  approach  of  the 
Ninth  Carcuit  in  Caldwell.  Some 
of  these  issues,  if  not  the  Avhole 
c|uestion  of  the  ne^vsmen's  jjrivi- 
lege. \voidd  be  better  left  to  a  case- 
by-case  de\elojjment  in  the  courts. 
1  ■ulnMuiiatch  that  a%enue  is  noAv 
closed  for  all  practical  pinjaoses, 
and  Clongress  must  attemj^t  to  be 
as  ^\ise  as  the  drafters  of  the  First 
Anienduient  200  years  ago. 

Finalh,  tliere  is  the  cjuestion  of 
the  jjrocediual  mechanism  through 
^\hith  the  |)ri\'ilege  is  claimed.  As 
is  often  the  case,  the  effecti\eness 
of  the  substanti\'e  jirovisions  mav 
well  dejiend  on  ho'sv  thev  are  em- 
jjloyed.  Ill  ihe  case  of  the  ne\\-s- 
man.  sIkiuIcI  the  jsartv  'who  is  seek- 
ing his  testimony  be  recjuired  to 
show  Ijelore  a  subjjoena  is  issued 
that  the  newsman  is  not  entitled  to 
jjroteciion  under  the  statute? 
Should  the  ne^vsman  be  recjuired 
to  ans^ver  a  subjsoena  before  he 
can  claim  the  protection  of  the 
staiiue?  .Vnd,  if  so,  should  he  ha^■e 
the  burden  of  sho'sving  that  he  is 
eniitlc'd  to  jjrotection  or  shoidd  the 
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party  seeking  the  testimony  have 
the  burden  ol  proving  he  is  not 
entitled?  The  means  lj)  \vhith  the 
privilege  is  claimed  or  divested 
may,  tor  all  practical  piujjoses, 
determine  its  effectiveness. 

These  then  are  the  basic  cjues- 
tions  facing  the  Congress  ^vith  re- 
spect to  this  legislation.  The  Sub- 
committee on  Constitutional 
Riehts,  as  I  have  mentioned,  will 
receive  testimony  on  the  proposals 
during  the  last  two  iveeks  in  Feb- 
ruary, and  I  am  hopeful  that  the 
Subcommittee  will  be  able   to  re- 


port   some    sort    of    bill    favorably 
shortly   thereafter. 

A  free  jmcss  is  vital  to  the  demo- 
cratic process.  A  press  that  is  not 
free  to  gather  news  without  threat 
of  ultimate  incarceration  cannot 
play  its  role  meaningfully.  The 
l^eople  as  a  whole  must  suffer.  For 
to  make  ihougluful  and  efficacious 
decisions  —  whclher  at  the  local 
school  board  meeting  or  in^ihe  \ot- 
ing  iiooth — the  people  need  infor- 
mation. If  the  soinces  of  that  in- 
formation aie  timitcd  to  official 
spokesmen    within    government 


bodies,  tire  people  ha\c  no  means 
of  evaluating  the  worth  of  their 
pioinises  and  assurances.  The 
searcii  ioi  tiuth  among  competing 
ideas,  which  the  First  Amendment 
contemplates,  wcnild  l)ecome  a  mat- 
ter of  reading  otficiaf  news  releases. 
It  is  the  responsibility  of  the  press 
to  insure  that  competing  vieivs  are 
presented,  and  it  is  our  responsibil- 
ity as  citizens  to  object  to  actions 
of  the  government  that  jjrevcnt 
the  press  from  fulfilling  this  con- 
stitutional role. 
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